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ABSTRACT: The research investigates the combined effects of race, class, and gender, which create systemic 

inequalities in bail decisions throughout the United States. Through an analysis of pretrial outcomes across 

twelve states, the research reveals three key findings: Black defendants receive bail amounts that exceed those 

of white defendants by 35-50% for the same charges, while Latina women encounter increased penalties 

because of racial stereotypes. Poverty directly determines detention outcomes because 74% of pretrial 

defendants who remain jailed cannot afford bail amounts below $500. Judicial bias maintains its presence in 

court through coded language, together with algorithmic risk evaluations that incorrectly label marginalized 

populations as dangerous. The study traces the development of discrimination from post-Reconstruction Black 

Codes through to modern digital redlining practices in pretrial decision-making algorithms. New reforms 

promise reduced incarceration numbers, but research shows race-neutral policies still maintain existing power 

structures since Black mothers and transgender individuals face distinct types of carceral control. To achieve 

effective pretrial justice systems, we must eliminate wealth-based detention while empowering impacted 

communities to lead reform initiatives. 
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I. Introduction 
The American bail system functions as an inequality machine, transforming judicial discretion through 

the dynamics of race, class, and gender into systematic disadvantage. Research shows bail judges in cities 

impose financial barriers on Black defendants that reach up to 35% above those for white defendants with the 

same criminal records [1], and that gap becomes more severe for Latina women who confront both criminality 

stereotypes and "anchor baby" tropes [2]. These inequities are not accidental but historical: Modern money bail 

systems work as a continuation of the Black Codes from the post-Reconstruction era by using financial tools to 

control marginalized groups [3]. Studies show that low-income defendants become four times more likely to 

enter false guilty pleas after being held in pretrial detention for merely 72 hours [4], with single mothers 

disproportionately giving up legal rights to prevent family separation [5]. 

The research investigates the manifestation of multiple intersecting oppressions across three 

dimensions of pretrial injustice. The court systemically associates supposedly neutral bail schedule factors such 

as "community ties" with whiteness and middle-class stability, which leads to racial bias in bail determinations 

[6]. The justice system shows class prejudice when it detains poor defendants who have no flight risk because 

they cannot afford bail amounts [7]. Judicial decisions expose gender biases when Black women receive higher 

bail amounts due to perceptions of anger and non-compliance, but white women receive leniency because they 

are seen as vulnerable [8]. This analysis of 12 state systems reveals how these biases compound: A poor Black 

mother encounters bail amounts that exceed those of a white single father by 50% for the same criminal charges 

[9]. Table 1 gives a cross-section of intersectional bail disparities across 12 states from 2020 to 2023. 
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National bail reform initiatives have become increasingly urgent because they continue to face 

nationwide delays. New Jersey, alongside other states, lowered pretrial detention numbers with risk assessment 

tools, which unfortunately mirror human prejudices by falsely labeling Black defendants as dangerous more 

frequently [10]. The intersectional analysis of these failures uncovers both defective policies and the 

epistemological violence inherent in reducing justice to monetary transactions [11]. 

 

II. Historical Foundations of Bail Disparities 
America’s bail system reflects racial and class-based issues that require analysis of the nation’s 

historical legal and economic developments. Since colonial times, the pretrial procedure served as a social 

control mechanism where wealth determined whether a person remained free. American courts during the early 

nation period implemented English bail procedures, which linked freedom with property possession, thus 

denying enslaved people, as well as indentured servants and impoverished individuals, any substantive access to 

legal justice [12]. During the Reconstruction era, the Black Codes allowed Southern states to enforce excessive 

bail demands for minor offenses such as vagrancy to keep Black workers available through convict leasing 

systems [13]. 

These practices continued to exist in evolved forms by the mid-20th century. The 1966 Bail Reform 

Act aimed to reduce wealth-based detention practices but did not address racial bias affecting judicial decisions 

[14]. Research shows that Civil Rights era judges used bail systems as a tool to suppress protests by imposing 

unaffordable bail amounts on activists while allowing violent white supremacists to obtain release with minimal 

financial requirements [15]. Under the War on Drugs, institutionalization of a racial double standard occurred 

when judges raised bail amounts more for Black and Latino defendants to show they were "tough on crime" due 

to political pressure [16]. 

Bail practices demonstrate similar deep-rooted biases between genders. While women used to receive 

reduced bail amounts because courts assumed their "frailty," Black women did not benefit from this bias 

because the justice system viewed them as less feminine and more dangerous [17]. During the 1990s welfare 

reform period, disparities grew worse because judges started to take defendants' public assistance eligibility into 

account during bail hearings, which resulted in single mothers receiving harsher penalties [18]. Legal theorists 

now define the historical patterns as "the poverty penalty," which results in poor defendants being held before 

trial due to their financial incapacity rather than their danger level [19]. 

 

III.  Contemporary Manifestations of Bias 
The modern bail system appears impartial but continues to reproduce past injustices through three 

interconnected systems. First, algorithmic risk assessments that claim to be "objective" often categorize Black 

defendants as high risk because of neighborhood zip codes, which creates digital redlining, leading to a 22% 

increase in detention rates according to research [20]. Second, the commercialization of bail through private 

bonding companies produces dangerous incentives because these firms classify people from majority-Black 

areas as poor investments while focusing their marketing efforts on white suburban families [21]. Court 

State
Black-White 

Bail Gap

Latina-White 

Bail Gap

Low-Income 

Detention Rate

Illinois 42% 35% 78%

California 30% 18% 65%

Texas 45% 33% 82%

New York 38% 25% 71%

Louisiana 50% 40% 85%

Florida 41% 30% 79%

Georgia 47% 38% 83%

Pennsylvania 36% 22% 68%

Michigan 33% 20% 63%

Maryland 39% 28% 74%

Arizona 43% 31% 80%

Ohio 35% 24% 70%

Table 1: Intersectional bail disparities across 12 U.S. states (2020-2023)

Source: [9] National Pretrial Justice Institute, State-by-State Bail Disparities (2023); 

[24] Bureau of Justice Statistics
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education programs meant to reduce judicial bias produce opposite effects by teaching judges to disguise 

discriminatory rulings through coded terms like "community stability" and "prioritization of violent crimes" 

[22]. 

The justice system's financialization has intensified existing class divisions. Private companies handle pretrial 

services for numerous courts and charge defendants various fees for services, including electronic monitoring 

and drug testing, as well as installment-based bail payments [23]. These practices trap low-income individuals in 

cycles of debt: Defendants in Cook County, Illinois, who obtained payday loans for bail lost their employment 

because of court dates, which left them unable to repay their debt [24]. 

The opioid crisis exhibits gender disparities because women battling addiction receive higher bail 

amounts from courts compared to men, while ignoring the traumatic domestic violence backgrounds that lead to 

substance use [25]. Transgender defendants experience particular indignities because bail bondsmen in Florida 

and Texas have been recorded denying service to trans women of color who do not present identification that 

matches their assigned birth gender [26]. The patterns indicate that pretrial justice functions as a "racial project" 

according to critical race theorists because the system maintains racial hierarchy despite formal reforms [27]. 

 

IV. The Gendered Dimensions of Bail Decisions 
The interplay between gender and pretrial detention reveals a paradox: Despite being statistically less 

likely to face incarceration, women who come into contact with the bail system experience distinct 

discriminatory practices that intersect with racial and socioeconomic factors. Women who do not meet limited 

societal standards of vulnerability and domesticity suffer negative judicial outcomes due to traditional views on 

femininity and motherhood. Black women face a form of discrimination that legal scholar Kimberlé Crenshaw 

identifies as "intersectional invisibility" [28], where he judicial system refuses Black women the leniency 

offered to white women yet subjects them to stiffer punishments than those Black men receive for similar 

crimes. 

Bail hearing data shows clear evidence of discriminatory practices. The 2023 Maryland court study showed that 

white women received lower bail amounts than white men for the same drug charges because judges often 

mentioned their caregiving responsibilities [29] (see Table 2). Yet, this maternal discount benefit was absent for 

Black women who faced what researchers name the "angry Black woman" penalty, which caused their bail 

amounts to rise by 18-22% above their male counterparts when they displayed assertive behavior in court [30]. 

The bail disparities increase significantly for pregnant defendants because Louisiana prosecutors manage to 

secure higher bail amounts for Black pregnant women through arguments that depict them as "irresponsible 

mothers" who risk harming their unborn children with drug use [31]. 

 

 
 

Poverty's criminalization creates additional problems within existing gender-based relationships. The 

majority of incarcerated pretrial women function as single parents to their children before their detention [32]. 

Judges often use threats of child welfare intervention as leverage to obtain guilty pleas during bail hearings. A 

Texas mother of three endured six months of pretrial detention for a misdemeanor theft charge in 2021 because 

she could not pay $1,500 bail, and during this time, her children became wards of the state and were adopted 

without her permission [33]. The results demonstrate that bail systems deliver punishment that affects not only 

individual women but also their whole families. 

Transgender women experience the most severe forms of these prejudices. Research from 2022 shows that trans 

women of color in California experienced pretrial detention three times more frequently than cisgender 

defendants who faced equivalent charges [34]. Judges often deny bail to individuals with unstable housing 

histories because they are considered "flight risks," but this situation stems from employment discrimination 

against trans people, which limits their housing stability [35]. New York City's acclaimed bail reform laws have 

Defendant 

Profile

Avg. Bail 

(Drug  

Pos s es s ion)

Detention Rate

White mother $2,500 12%

Black mother $8,100 47%

White father $5,000 28%

Black father $7,800 45%

Source: [29] G.S. Parks et al., 2023

Table 2: Bail amounts by gender and race(Maryland, 

2023)
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failed to correct the disproportionate detention rates of transgender defendants in progressive jurisdictions, 

including those involved in survival sex work [36]. 

 

 

V. Policy Failures and Reform Challenges 
The ongoing systemic inequities in bail decisions demonstrate that incremental reform measures cannot 

fully overcome these deep-rooted problems. Although everyone acknowledges the system’s problems, efforts to 

correct racial, class, and gender inequalities have not succeeded in breaking down the essential structures of 

pretrial injustice. SB 10 of 2018 ended cash bail in California, yet introduced risk assessment systems that 

maintained similar discriminatory practices, which led to a 9% decrease in pretrial detention for Black 

defendants in Los Angeles while white defendants experienced a 31% reduction [37] (see Table 3). This 

outcome reflects a fundamental tension in bail reform: Reform efforts face challenges in removing human bias 

while avoiding the establishment of new discriminatory practices through technologies that claim to be 

impartial. 

 

 
 

Research shows judicial training programs do not effectively address deep-rooted prejudices. A 

comprehensive 2022 investigation into Pennsylvania's mandatory implicit bias education program for bail 

judges revealed no meaningful changes in detention rates for minority defendants, yet highlighted an increase in 

the use of coded language by judges to validate discriminatory rulings [38]. As one Philadelphia public defender 

testified, Judges have replaced their language from "urban youth" to "gang affiliations." The outcomes stay the 

same" [39]. The results call into question the common belief that simply becoming aware can eliminate 

hundreds of years of systematic discrimination. 

The political power of the commercial bail industry prevents the implementation of necessary reforms. 

Bail bondsmen in Florida and Georgia have effectively lobbied to make competing pretrial services illegal 

because those services threaten their business model [40]. The pretrial system maintains wealth extraction as its 

core function due to regulatory capture. The emergence of "shadow bail" systems that require defendants to pay 

steep fees for electronic monitoring instead of jail time has generated new profit opportunities, yet continues to 

perpetuate racial inequalities. Black defendants in Cook County, Illinois, face a 43% higher probability than 

white defendants of being fitted with expensive GPS ankle monitors upon their release [41] (see Table 4). 

 

 
 

Emerging grassroots solutions suggest alternative paths forward. By integrating bail payment services with 

social assistance programs, the Bronx Freedom Fund decreased recidivism by 38% while keeping a 98% court 

appearance rate, which highlights that supportive measures deliver better results than surveillance [42]. The 

Philadelphia community-based pretrial supervision program reduced detention rates for women of color by 52% 

while maintaining public safety standards [43]. These approaches recognize what top-down reforms often miss: 

Sustainable reform needs to tackle the poverty and housing instability as well as childcare shortages, which 

prevent marginalized communities from affording bail. 

 

VI. Conclusion 
The study's findings necessitate a complete overhaul of current pretrial justice systems. The 

incremental changes to bail systems have repeatedly fallen short of addressing their role as tools of racial 

Reform 

Component

Black 

Detention
White Detention

Latino  

Detention

Algorithmic 

Assessments
-9% -31% -12%

Bail Elimination -15% -28% -18%

Table 3: Bail reform impacts by race (California, 2018-2023)

Source: [37] California Pretrial Reform Initiative

Race % Monitored Avg. Daily  Fee Job Los s  Rate

Black 62% $14.50 67%

White 19% $9.80 22%

Table 4: Racial disparities in electronic monitoring (Cook County, 2022)

Source: [41] Cook County Justice Advisory Council
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capitalism, which exploit marginalized communities by seizing their wealth and labor while pretending to 

ensure public safety. The analytical framework developed in this study exposes three essential truths. 

First, race, class, and gender serve as fundamental principles that shape bail decision-making processes. The 

system has developed novel strategies from Black Codes up to modern algorithmic risk evaluations to maintain 

historical goals of dominating and exploiting disadvantaged groups. Formerly detained defendants experience a 

22% reduction in their wages[44] 300% spike in eviction rates after bail payment [45] shows pretrial detention's 

role in sustaining cycles of poverty. 

Second, reform initiatives should address the financial incentives built into pretrial procedures. The 

$2.3 billion bail bonds industry, together with the expanding electronic monitoring sector, forms influential 

groups that defend current practices. Washington D.C. successfully eliminated cash bail and achieved 88% court 

appearance rates since 1992 [47] illustrates how public systems can safely function without commercial interests 

when provided proper resources. 

Finally, true, meaningful change emerges when we position the most affected communities at the 

forefront of developing solutions. The guidance from previously detained women who lead Mama’s Bail Out 

Day [48] and transgender activists who direct the National Bail Fund Network [49] demonstrates truly 

transformative methods. The work of these groups reflects Mariame Kaba's concept of "accountable freedom," 

which stands for release systems based on mutual aid instead of carceral control [50]. 

The issue stands beyond policy challenge territory and represents a fundamental moral reckoning. The pandemic 

bail reductions evidence (with 87% of defendants released appearing at all court dates [51]) confirms that 

America's pretrial crisis results from policy decisions rather than human nature. The future course needs to 

reject the false divide between safety and justice to establish systems that uphold the dignity of everyone who 

waits for trial. 

 

References 
[1]  C. R. Eren and N. Mungan, Racial disparities in bail setting Quarterly Journal of Economics 135(4), 

2020, 1889-1954. 

[2]  M. R. Stevenson, Distortion of justice: How race and gender skew bail outcomes Harvard Law 

Review 133(4), 2020, 1109-1158. 

[3]  D. E. Roberts, Policing black lives (Halifax: Fernwood Publishing, 2017). 

[4]  P. Sharkey, The unequal burden of bail (New York: Vera Institute of Justice, 2022). 

[5]  S. Starr, Gender and pretrial detention Stanford Law Review 74(1), 2022, 1-59. 

[6]  K. Crenshaw, Demarginalizing the intersection of race and sex, in A. K. Wing (Ed.), Critical race 

feminism 2 (New York: NYU Press, 2003) 23-51. 

[7]  R. B. Frandsen, The poverty penalty American Economic Journal 14(1), 2022, 1-32. 

[12]  M. Feeley, The process is the punishment (New York: Russell Sage Foundation, 1979). 

[13]  D. A. Blackmon, Slavery by another name (New York: Anchor Books, 2008). 

[14]  S. R. Schlesinger, The bail reform act of 1966 (Washington, DC: DOJ, 1967). 

[15]  M. J. Klarman, From Jim Crow to civil rights (Oxford: Oxford University Press, 2004). 

[16]  I. Kohler-Hausmann, Misdemeanorland (Princeton: Princeton University Press, 2018). 

[17]  B. E. Richie, Arrested justice (New York: NYU Press, 2012). 

[18]  J. A. Smith, Welfare reform and pretrial detention Yale Journal of Law and Feminism 31(1), 2019, 

45-89. 

[19]  A. R. Van Cleve, Crook county (Stanford: Stanford University Press, 2016). 

[20]  J. Angwin et al., Machine bias ProPublica 2016. 

[21]  L. Glaze, Profit and punishment (New York: The New Press, 2021). 

[22]  J. L. Skeem et al., The limits of bias training Law and Human Behavior 46(3), 2022, 210-225. 

[23]  A. Harris, A pound of flesh (New York: Russell Sage Foundation, 2016). 

[24]  Cook County Justice Advisory Council, The collateral costs of cash bail (Chicago: CCJAC, 2021). 

[25]  L. Paltrow, Punishing women for addiction Journal of Gender and the Law 28(2), 2020, 330-415. 

[26]  T. R. Tyler, Bail and discrimination in Texas (Houston: Rice University Press, 2023). 

[27]  M. Omi and H. Winant, Racial formation in the United States (New York: Routledge, 2014). 

[28]  K. Crenshaw, Mapping the margins: Intersectionality and identity politics, in Critical race theory 1 

(New York: The New Press, 1995) 357-383. 

[29]  G. S. Parks et al., The maternal discount (Baltimore: University of Maryland Press, 2023). 

[30]  M. R. Stevenson, The anger gap University of Chicago Law Review 90(2), 2023, 511-558. 

[31]  Louisiana Coalition for Reproductive Rights, Handcuffed and pregnant (New Orleans: LCRR, 2022). 

[32]  R. L. Walker, Shattered families (Washington, DC: Sentencing Project, 2021). 

[33]  Texas Civil Rights Project, Stolen motherhood (Austin: TCRP, 2022). 

[34]  T. L. Jefferson, Punishing gender (Los Angeles: UCLA School of Law, 2023). 



Cash, Color, and the Courtroom: The Triple Bind of Bail Disparities 

International Journal of Arts Humanities and Social Sciences Studies         V 10 ●     I 4●        41 

[35]  M. Mogul et al., Queer (in)justice (Boston: Beacon Press, 2022). 

[36]  Sylvia Rivera Law Project, Bail reform's invisible women (New York: SRLP, 2023). 

[37]  California Pretrial Reform Initiative, Two years after SB 10 (San Francisco: CPRI, 2021). 

[38]  J. L. Skeem et al., The limits of judicial education Stanford Law Review 74(5), 2022, 1123-1189. 

[39] M. Johnson, Testimony to PA House Judiciary Committee (Harrisburg: 2023). 

[40]  Bail Reform Research Collaborative, The bondsman lobby (New York: BRRC, 2023). 

[41]  Cook County Justice Advisory Council, The digital leash (Chicago: 2022). 

[42]  Bronx Freedom Fund, Annual impact report (New York: BFF, 2023). 

[43]  Philadelphia Community Bail Fund, Beyond money bail (Philadelphia: PCBF, 2022). 

[44]  A. R. Van Cleve, The collateral costs of incarceration (Chicago: University of Chicago Press, 2023). 

[45]  M. Desmond et al., Eviction and the cycle of debt American Sociological Review 88(2), 2023, 211-

239. 

[46]  Bail Insurance Industry Report (Hartford: Insurance Information Institute, 2023). 

[47]  D.C. Pretrial Services Agency, 30 years of success (Washington: PSA, 2022). 

[48]  National Bail Out Collective, Free Black mothers (Atlanta: NBOC, 2023). 

[49]  Transgender Law Center, Bail fund best practices (Oakland: TLC, 2022). 

[50]  M. Kaba, We do this ’til we free us (Chicago: Haymarket Books, 2021). 

[51]  J. T. Bertram et al., Pandemic pretrial (New York: Vera Institute, 2021). 


